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FORWARD

HCR 65 HD1 provided a venue for the criminal justice system agencies and service
providers to examine the process that occurs in domestic violence situations. The Domestic
Violence Working Group (DVWG) members are commended for their diligence and commitment
to improving the system response to victims of domestic violence.

Domestic violence is a critical issue that impacts everyone in our community. It will take
a continued coordinated effort to improve our system response to meet victims’ needs and
enhance victim safety.

It is anticipated that the recommendations of this report will enable the criminal justice
system and domestic violence services agencies to more effectively respond to the needs of
domestic violence victims in Hawaii.

Earl I. Anzai
Attorney General
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V ExeqitiveS~irnintáry :1
House Concurrent Resolution No. 65,

House Draft 1, Regular Session 1999, requested
the State Attorney General to convene a working
group, and to submit a findings and
recommendations report to the Legislature before
the convening of the Regular Session of 2000.

Pursuant to the Legislative mandate, the
scope of this Report is limited to the policies and
procedures of the criminal justice system on Oahu
as they relate to cases of domestic violence, and
to recommendations for changes to improve the
system.

Because domestic violence issues intersect
both the criminal and civil justice systems, the
scope of this Report includes an examination of
civil justice policies and procedures where they
involve protective orders.

Although the focus was the City and
County ofHonolulu, the Group invited comment
from neighbor island and statewide entities and
organizations. These comments were discussed
by the Group, and some Recommendations may
be applied on a statewide basis.

Because the criminal justice system as it
pertains to domestic violence involves three court
divisions and criminal as well as civil law, this
Report contains a significant amount of
background information about the criminal justice
system. A comprehensive understanding of this
system is crucial for the entities involved in
implementing the Recommendations, and for the
Legislature to support these initiatives.

In particular, this Report covers statutory
definitions of domestic abuse, descriptions of
common criminal charges for domestic abuse and
the issues involving their application, and an
overview of the criminal justice system for a
domestic violence occurrence.

The Group used the overview of the
criminal justice system to stmcture its review of

the policies and procedures of the criminal justice
system. The overview follows the offender
charged with domestic abuse through the criminal
justice system, and includes the victim’s
perspective during this process.

Gaps and needs were identified, and
Recommendations were made by consensus of
the entire Group. Accordingly, all of the
Recommendations contained in this Report are
supported by all of the Domestic Violence
Working Group members.

The focus of the Recommendations are to

• enact substantive changes to domestic
violence laws,

• implement statutory and procedural
changes necessary to share information
with victims and between the criminal
justice system and service providers,

• create a coordinated judicial system to
handle domestic violence cases,

• promote a comprehensive and consistent
response to domestic violence,

• improve the safety ofvictims of domestic
violence and their children, including
enhancing and expanding the delivery of
services, and

• strengthen domestic violence intervention
services for offenders to reduce the
incidence of domestic violence and to
promote accountability.

The Domestic Violence Working Group
recommends that the Legislature take two fiwther
actions to farther promote the improvement of
the criminal justice system as it relates to
domestic violence.

• First, the work mandated by House
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Concurrent Resolution No. 65, House
Draft 1, should be continued and
financially supported for the purpose of
facilitating and coordinating the
implementation of the Recommendations
in this Report.

Second, the Legislature should convene a
specialized group to examine the justice
system as it relates to youth involved in
domestic violence, including complex
issues regarding protecting children who
witnesses domestic violence and the
special needs of adolescents who are
subject to partner abuse.

The Domestic Violence Working Group
appreciates the legislative prioritization of
domestic violence issues. The criminal justice
system in Hawaii made great strides in addressing
domestic violence over the past decade. Many
organizations and entities made this issue one of
their top priorities.

Hawaii is at the forefront in many of its
responses and initiatives on domestic violence
criminal justice matters, and has a tremendous
opportunity to continue to be a national model.
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~:1. Intro4uctiozi ;Z1
RALWMI’S PROGRESS ON DOMESTIC VIOLENCE
ISSUES

Many entities within the criminal justice
system make domestic violence a priority issue.
This mutual concern creates a momentum within
the state that provides a wonderfiui opportunity
for improvement.

The DVWG acknowledges the hard work
and dedication of numerous groups within the
state, and encourages the Legislature to continue
to foster this progress through legislative
mandates and financial support.

Hawaii can capitalize on its past initiatives
and progress, and continue to be a national model
of best practices in the criminal justice system
response to domestic violence.

ORIGINS OF TIlE DOMESTIC VIOLENCE
WORKING GROUP

The Legislature of the State of Hawaii
recognizes that “domestic violence is among the
most critical issues impacting the lives of women
and girls today, affecting their health and
economic viability, and endangering their lives
and often the lives of their children; and ... the
majority ofwomen murdered in Hawaii are killed
by their partners or boyfriends.” House
Concurrent Resolution No. 65, House Draft],
Regular Session 1999 (hereinafter HCR No. 65,
HID 1). See AppendixA.

In order to implement the most
appropriate action to reduce the incidence of
domestic violence related homicides and suicides,
the Legislature directed a working group to
identify gaps in the Oahu criminal justice system.

The working group was to highlight
critical and missing information that could
effectively focus Hawaii’s law enforcement and
service providers’ efforts to better meet victims’
safety needs.

The Attorney General convened this
working group. The DVWG first met on July 20,
1999, and continued work at numerous facilitated
proceedings over the course of the next three
months with the assistance of the STOP
Technical Assistance Project and Judiciary’s
Center for Alternative Dispute Resolution.
DVWG members reviewed each draft of the
report from August through November. Over
2,000 working hours were contributed by the
DVWG to outline the domestic violence criminal
justice system policies and procedures, identi~,
gaps and issues regarding that system, and to
make recommendations to improve that criminal
justice system.

HCRNo. 65,111)1 provided a concise list
ofDVWG members in order to accomplish the
goal of producing specific recommendations.
However, in the interest of obtaining additional
input, the Department of the Attorney General
invited public comment via its website as well as
solicited comments from targeted groups.

Over 85 persons in 17 agencies,
departments and organizations were contacted.
Thirteen people responded and identified gaps
they perceived in the criminal justice system.
These responses were reviewed by the ]JVWG,
and considered in making the recommendations.

The list of organizations and entities
contacted, are noted in Appendix B.
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FUTURE OF THE DOMESTIC VIOLENCE Education, welfare services, health services, and
WORKING GROUP AND RELATED WORKING others.
GROUPS Issues to be examined by that group

IMPLEMENTATION OF THE DVWG include:
RECOMMENDATIONS protecting children without re-victimizingthe child arid without punishing

The DVWG drafted 31 recommendations adultlparent victims of domestic violence,
to improve the effectiveness of the criminal and
justice system on Oahu and across the state, to -

reduce domestic violence and better meet addressing the special needs of
victims’ safety needs, adolescents who are victims of partnerviolence.

These recommendations are only
valuable insofar as they are actually implemented. The DVWG made several
The recommendations require a variety of actions recommendations pertaining to youth and
by a broad array of entities. See Table on Page adolescents. See RecommendatioflsD-l, D-2,
43. and E-3. These recommendations however, donot comprehensively address the complex needs

The Legislature needs a responsible and of children exposed to domestic violence arid the
well-informed group to monitor and report back needs of their adult/parent victim. See
on the status of the implementation of these Recommendation F-2.
recommendations. This will ensure consistency
and continued progress in the efforts to improve
the criminal justice system relating to domestic
violence. See Recommendation F-I.

ADDITIONAL WORKING GROUPS
NEEDED TO ADDRESS RELATED FAMILY
VIOLENCE ISSUES

The scope of this report and the
membership of the working group was defined by
HCRNO. 65, HD1. However, it became
apparent to the Group that there are additional
issues that are related to the ability of the criminal
justice system to protect women and children
from violence within the family but which were
too broad for this DVWG’ to address given the
time and membership constraints.

In particular, there are complex issues
regarding policies and procedures of various
entities when children are present during and/or
witnesses to domestic violence.

A specialized group should be convened
to examine these issues. Members should include
Child Protective Services, Department of

4
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‘Scope of the Report :1
report

The DVWG defined the scope of this
as follows:

The group’s report is written from the
perspective of safety for victims.

2. The report includes a review of the
policies and procedures of the criminal
justice system on Oahu as they relate to
cases of domestic violence, in order to
identify gaps and areas requiring change
or thither aftention by those in the
criminal justice system, and to make
recommendations for change.

3. For the purposes of the report, the
criminal justice system includes
governmental entities and organizations
with formal relationships with
governmental entities (for instance,
through a purchase of service contract or
a memorandum of agreement).

4. The group’s study examined the civil
justice system only to the extent that there
is an intersection with the criminal justice
system, and as it would involve the
issuance of protective orders.

Policies and Procedures

For the purposes of this report, policies
and procedures are defined as follows:

Policies are a principle or course of action
chosen to guide decision making.

Procedures address how to accomplish
and operationalize policies. Procedures
may be written or unwritten. They are a
method of establishing a series of steps or
prescribed forms to follow.

Both policies and procedures may be
based on specific law(s), or in cases where the
law is silent, may be developed to guide staff in
performing an organization’s mission.

Intersection Between Civil and Criminal
Justice System

Domestic violence issues intersect both
the criminal and civil justice system. For
example, Temporary Restraining Orders (TROs)
are civil orders obtained through the civil justice
system. However, TROs become criminal justice
matters if the terms of the orders are violated.
Accordingly, these intersecting civil justice
matters are directly related to criminal justice
efforts to enhance safety for victims of domestic
violence.

Due to this intersection of systems, this
report examines civil justice policies and
procedures where they involve the issuance of
protective orders.

Betalise dothésiic’violeñèe’ i’ssde~’ ~hteneèt
toth the dvil md c$minjd jgstice fy~ems~
this npoñ dxarninereiviijvstite polities
and proeedures~wtere they involve the
issuance ?fP~0tat~ ordersA
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Some statutorybermitions of Domestic Abuse

The statutory definitions of domestic abuse are the basis of many organizations’ policies and
procedures. Accordingly, it is important to note the distinction between civil and criminal statutes that
include a definition of domestic abuse The criminal statute requires physical injury. 1

The civil statutes define domestic abuse to include three additional circumstances: 2

(1) the threat of physical injury,
(2) property damage, or
(3) patterns of harassment causing emotional distress.

This distinction creates issues in the overall efforts to enforce domestic violence laws.

Criminal Definition of
Domestic Abuse

fiRS §709-906(1)

“It shall be unlawfiul for
any person, singly or in concert, to
physically abuse a family or
household member

The Hawaii Courts have
interpreted physical abuse to
include physical injury, State v.
Kameenui, 69 Haw. 620 (1988),
and that physical abuse means to
cause “injury, hurt, or damage to
that person’s body.” State v.
Nomura, 79 Raw. 413 (App.
1995).

Civil Definition of Domestic

HRS 586-1

Abuse
(Family Court)

“As used in this chapter:
‘3)omestic Abuse” means:
(1) Physical harm, bodily injury,
assault, or the threat ofimminent
physical harm, bodily injury, or
assault, extreme psychological
abuse or malicious property damage
between family or household
members

Emphasis added.

Civil Definition of Uarassment
(Abuse)

(District Court)
HItS 604-10.5

“‘Harassment’ means:
(1) Physical harm, bodily ii~jury,
assault, or the threat of imminent
physical harm, bodily injury, or
assault, or

“(2) An intentional or knowing
course of conduct directed at an
individual that seriously alarms or
disturbs consistently or continually
bothers the individual, and that
serves no legitimate purpose...”

HRS §709-906 and the two civil statutes above are relevant to this report, as they provide legal
definitions of domestic abuse that are adopted or followed in many organizations’ policies and procedures.
They also illustrate the difference in breadth of coverage between civil and criminal domestic actions.

1 lIPS §709-906 is not the exclusive criminal charge for domestic abuse cases. Criminal charges for a
domestic abuse incident may bc brought under any criminal statute. Because other statutes, such as Terrorristic
Threatening, apply to non-domestic cases as well, they do not contain a definition of domestic abuse.

2 Civil claims for abuse are heard in two different fonuns, depending upon the relationship between the

parties. Abuse of a family or household member is reviewed in Family Court under HItS 586. Abuse claims
between non-family or household members are reviewed in Disthct Court under HRS 604. A “domestic abuse”
civil claim between boyfriend and girlfriend who do not live together is heard in District Court,

6



I. DESCRIPTION OF COMMON
CRIMINAL CHARGES FOR
DOMESTIC ABUSE

Domestic Violence (or “DV”) may be
charged as a felony or misdemeanor, depending
upon the injury to the victim and/or the number
ofprior convictions of the offender. The charges
maybe heard in Family Court, District Court, or
Circuit Court, depending upon the relationship
between the parties, and the degree of charge.

DV criminal cases may be filed under a
variety of felony or misdemeanor charges,
including homicide, assault, sexual assault,
kidnapping, reckless endangering, terrorristic
threatening or harassment. However, most DV
cases involve some kind of physical assault or
threat.

The Hawaii Penal Code contains three
degrees of assault, two are felonies and one is a
misdemeanor. In addition, a fourth charge in the
Penal Code addresses misdemeanor assault
against a family or household member. It is
helpfhl to have a clear outline of these charges in
order to understand the criminal justice system
policies and procedures and the recommendations
made in this report.

Assault in the First Degree, a
Class B Felony. The intentional or
knowing infliction ofserious
bodily injury;

• Assault in the Second Degree, a
Class C Felony. The intentional or
knowing infliction ofsubstantial
bodily injury;

• Assault in the Third Degree, a
misdemeanor. The intentional,

• HRS §709-906 Abuse of a Family
or Household Member, a
misdemeanor (may be charged as a
Class C Felony if offender has two
prior HRS §709-906 convictions,
and the second conviction occurred
within the past two years). The
infliction ofphysical abuse on a
family or household member.

The District Court presides over any
misdemeanor and petty misdemeanor cases
involving non-family or household members.

The Family Court presides over all HRS
§709-906 misdemeanor cases. Family Court also
presides over other misdemeanor and petty
misdemeanor cases, such as Assault in the Third
Degree and Harassment, that involve spouses, and
any felony, misdemeanor or petty misdemeanor
offense committed by a parent or legal guardian
upon his/her minor child.

The Circuit Court presides over felony
cases involving both family and non-family or
household members. ~

3Fainhly Court judges may be appointed to hear a
felony case involving family or household members, but
they are sitting as Circuit Court judges in that capacity.

knowing or reckless infliction of
bodily injury; and

fliminal charges for domestlé abuse may
he Iie~ird iii any one or three cour1~,
Circuit1 Family or l)istrict. depending
upon the degree of charge and the parties
inVolved.
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U. ISSUES INVOLVING ThE APPLICATION
OF MISDEMEANOR CHARGES IN
DOMESTIC ABUSE CASES

HRS §709-906 only applies to
misdemeanor physical abuse of a family or
household member. However, HRS §709-90615
not the exclusive charge for Misdemeanor Abuse
ofFamily or Household members. Offenders
may instead be charged with other misdemeanor
or petty misdemeanor charges, such as Assault in
the Third Degree or Harassment, rather than with
a violation ofHRS §709-906.

to other misdemeanor or petty misdemeanor
charges (such as Assault in the Third Degree)
results in:
• a higher conviction or guilty plea rate
• more abusers are held accountable
• abusers do not face a mandatory 48 hour

jail term; however, the court has discretion
to order any appropriate jail term
authorized by statute.

IIRS §709-906 carries a mandatory
minimum jail sentence of 48 hours. In contrast,
other misdemeanor and petty misdemeanor abuse
statutes do not contain mandatory jail time.

II RS §709—9116, Abuse of a Pa”’ fly or
II n,iscliold M ei,iber, IS not the L’xeIIIsivc

charge that can he made against a person I
fur :ibi,sing a family or household member.

There are a variety of reasons to charge a
domestic abuse incident between family or
household members under a statute other than
HRS §709-906. For example, HItS §709-906
and the statute defining Assault in the Third
Degree contain different terms and language.
Therefore the law requires proof beyond a
reasonable doubt of different elements in each
type of case.

Consequently, a complex body of case
law, other statutes and constitutional concerns
must be considered in each individual case to
determine the most appropriate charge.

A person may be initially charged with a
HRS §709-906 abuse of family member violation,
and the case later reclassified as a different
charge, such as Assault in the Third Degree. This
occurs because the police are required to show
that “probable cause” exists for the arrest.
Prosecutors, however, are required to prove each
element of the charge beyond a reasonable doubt.
Prosecutors may therefore reclassi~’ a case after
applying the above considerations to the facts of
the individual case.

Reclassification ofHItS §709-906 cases

III. GENERAL NOTES

In reviewing the following Flow Charts
and Overview of the Criminal Justice System, it is
helpful to keep the following in mind:

1. Family Court has jurisdiction over all types
ofmisdemeanor and petty misdemeanor domestic
abuse eases when they involve spouses and other
family or household members. The vast majority
ofmisdemeanor domestic abuse cases are heard in
Family Court.

District Court has jurisdiction over
misdemeanor and petty misdemeanor domestic
abuse cases usually involving non-family or
household members.

2. The volume ofDV offenders entering the
criminal justice system is high. In 1998, 1,550
adults and 138 juveniles were arrested in the City
and County of Honolulu for abuse of a family
member.4 This figure pj~j~ includes persons
arrested under HItS §709-906, and therefore does
not accurately reflect the true number of domestic
violence offenses on Oahu.

~ Honolulu Police Department 1998 Annual
Report While these figures include some arrests for
offenses other than URS §709-906, the vast majority of the
arrests are made for alleged violations of that statutc.
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This figure does not include:

• domestic violence cases charged by penal
summons,

• reclassified cases,

• arrests for felonies of a domestic violence
nature,

• arrests for non-HRS §709-906
misdemeanors of a domestic violence
nature, or

• arrests for petty misdemeanors of a
domestic violence nature.

It is usual for the Family Court alone to
hear an adult misdemeanor trial calendar of 60 to
90 cases each week. In addition, the Family
Court holds an additional 60 hearings per week
involving adult misdemeanor Arraignment and
Plea and motions hearings regarding offenses of a
domestic violence nature.

9
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OVERVIEW F TI EPRJMINAJ2 S(~STICE SY~1~*1~QR

floMEsuc VxoumaOccr)nz~4cs
4 €.~

The following outline briefly describes the criminal justice process on Oahu as it relates to cases of
domestic violence. The outline follows the flowcharts on the prior pages.

DoMEsTIc VIOLENCE INcIDENT

A. The victim does not report the incident. The matter does not
enter the criminal justice system at this time.

B. A third party witness and/or the victim calls 911. 911 reports to Enters Cnmina~lJz~.sstice
Honolulu Police Department (HPD) and an officer is dispatched
to the scene.

R*ftiTpFroWcnr~
S)scnoNornrmkóROEa~g~

II. I[PI) ARREST A victim may bring a civil
In the interest ofbrevity, this Report only addresses the HPD policy regarding arrests request fore protective
under HRS §709-906 (misdemeanor charge for abuse of a ~mily or household order, regardless of whether
member). HPD applies other relevant policies in determining probable eause to arrest there is a crzminal
for other felony or misdemeanor charges involving abuse of a domestic nature. Procee~n4o~rsffathmed~7kndal

HPD policy states that police have the authority to arrest a person for
a HRS §709-906 offense without a warrant if the officer has probable
cause to believe that the person is physically abusing, or has physically
abused a family and/or household member.

HPD procedures state that an arrest for abuse of fhmily and/or HPD does not have authority
household member shall be made in the following situations: to issue an order of

separation unless there is
• When an officer witnesses an act ofphysical abuseS probable cause to believe

that physical anjuiy occurred.• When a victim has visible injunes and the suspect can be This means an officer whose
determined; presence prevented the

• When a victim complains of pain, and has given a written occurrence of violence, and
• • + .~ ~ . who has reason to believesta~emen. bO ~.e owcer, . violence will occur once sAie

• When a victim complains of pain, and gives a verbal statement leaves, can not take action
that is witnessed by more than one officer, to protect the potential

• When a suspect reflises to comply with the officer’s lawfiul victim.
order to leave the premises for a period of separation;
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When a suspect returns to the premises before the expiration of See Recommendat,0~ A-
the period of separation.

A. IfHPD does not find probable cause to support an arrest, no
arrest is made.

1. Every “no arrest” incident is referred to the Victim
Witness Kokua Services (VWKS) Division within the
Prosecutor’s Office. VWKS will attempt to contact the
victim to provide services.

2. These “no arrest” incidents are also reviewed by
Prosecutors. In the event the Prosecutor finds probable
cause, either from the arrest report or from information
from the victim obtained through VWKS, a penal
summons will be filed in court.

3. HPD attempts to serve the penal summons upon the
offender. The summons will direct the offender to
appear in court for an Arraignment and Plea. The case
will follow the same process as all others from that
point.

a. Victims are not automatically notified when the
offender is served, or of the date of the hearing.

b. Victims who are in contact with the Prosecutor’s
Office are routinely notified if the sunmlons
cannot be served or if the matter is dropped.

B. ifprobable cause supports an arrest, HPD makes an arrest.

If the suspect is no longer at the scene, HPD will search
for the offender and a warrant may subsequently be
issued for his/her arrest.

Oufreach to the Victim isC. Arresting officer(s) transport suspect back to HPD station for cruciaj at this paint to
processing. information and resources to

meet herMis safety, shelterIf further review at the station determines that no and financial needs.
probable cause exists, the suspect is released without See Recommendation c-&.
charge. The matter exits the criminal justice system at
this point. Exits Criminal Justice

SystemVictims are not routinely notified of the release
of suspects at this point.

2. 11 probable cause exists, the suspect is charged and bail
is set.

13



lIE. CHARGING AND SETTING BAIL

A. Charging for Misdemeanor Domestic Abuse
If the injuries inflicted on the victim are consistent with bodily
injury or physical abuse, and there are no prior convictions that
warrant upgrading the charge to a felony, HP]) will charge the The lack of central records
suspect with a misdemeanor or petty misdemeanor violation, system leads to inability of
HPD has the authority to file misdemeanor or petty the various entities within

the criminal and civil justicemisdemeanor charges. HP]) must confer with the Prosecutor’s system to identify (1) all prior
Office in order to file felony charges. records of DV offenders,

(2)most current and/or
HJ~D will file either HRS §709-906 charges if the victim and concurrent orders from

another criminal and/or civilsuspect are family or household members, or with another (TAO) justice proceeding,
misdemeanor or petty misdemeanor charge, such as Assault in and (3) current criminal and
the Third Degree or Harassment, if they are not. civil Justice status of

suspect. See
Recommendations A-5, 0-4B. Setting Bail for Misdemeanor Domestic Abuse and 0-5.

HP]) has the authority to set bail for misdemeanor
domestic abuse cases, regardless ofwhether the suspect
is charged under HRS §709-906 or Assault in the Third
Degree.

There is no standardized
tool to assess the risk to the1. HP]) internal guidelines generally impose a minimum victim posed by the offender,

bail for HRS §709-906 abuse of household member of and no existing means to
$1,000 for a first offense and $2,000 for routinely share that
second/subsequent offenses. Maximum bail is generally information with the victim

and other entities within the$2,000. criminal justice system. See

Recommendations A-3, A-4,2. The minimum bail for Assault in the Third Degree is 0-2 and c-a
generally $100, with a maximum ball of $2,000.

3. If lIP]) believes the suspect is a flight risk and/or threat
to community safety, they may request the court to
order denial ofbail. Decisions to deny bail can only be
made by the court. A duty judge will make an
immediate decision over the phone after an arrest, and a
hearing on the matter will generally be held the next
working day after the arrest.

C. Miscellaneous [applies to misdemeanor and felony bail]

1. If suspect cannot make bail or is denied bail, s/he
remains incarcerated until the Arraignment and Plea (in
felony cases, the suspect is held until the initial probable
cause hearing). These defendants have a right to a
speedy hearing on bail issues, which is generally held the
next working day after a misdemeanor arrest, and within
two working days of the initial appearance in a felony
arrest.
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Offenders are not routinely2. If the suspect makes bail, s/he is released, and ordered monitored after release on
to appear at the Arraignment and Plea (in felony cases, bali.
the suspect is ordered to appear at the initial probable See Recommendation a-a
cause hearing). The amount of time between the release
and the first court hearing for defendants who are
released on bail varies between the different courts.

Victims are not routinely notified of the release of
defendants who have been held until this point.

3. The purpose of bail is to ensure the suspect appears at Victims and their child(ren)
trial, and to protect the public safety. HPD sets bail in often face the greatest threat
misdemeanor cases, and therefore, terms and conditions to their safety when an
of bail orders at this point generally do not include offender is released from the

criminal justice system, evenvictim protective orders, such as stay-away orders. The temporarily. Automatic
court will review misdemeanor bail issues at the victim notification of
Arraignment and Plea, and may include such protective offender pre- end post-trial
orders in misdemeanor cases at that point. In felony ~is cruciaL SeeRecommendations A-3, A-4,
cases the court sets the initial bail, and some may include c-6.
protective orders.

TV. PROSECuToR’S OFFICE REviEws MIsDEMEANoR DV CHARGES
FEED BY HPD

A. Prosecutors review misdemeanor DV charges made by HPD
the working morning after an arrest.

If the prosecutor determines there is insufficient evidence to Exits Criminal Justicesupport any charges, the case may be dropped, the suspect System
released, and no action taken.

Victims are not routinely notified of the release of a
suspect who remained in custody up to this point. (i.e.,
bail was denied or the suspect was unable to make bail).

B. If the prosecutor determines that the evidence supports some Victims may refuse to testifi,’
charge, the prosecutor will apply the appropriate charging against an offender out of
criteria, and may reclassi~r the incident as a different charge. fear for herñiis safety and/or

the safety of the child(ren) or
for other reasons. This may1. HPD need only show probable cause to support an be a factor in some

arrest. However, prosecutors must prove guilt beyond a decisions to drop or
reasonable doubt to obtain a conviction. Therefore, reclassifij charges. See
prosecutors may reclassi& a justified arrest to a lesser or Recommendation 8-2.
different charge.

2. A case originally charged under HItS §709-906 may be
reclassified as a different misdemeanor or a petty
misdemeanor, lithe victim and defendant are husband
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and wife, the Family Court will hear the vase. Tithe
victim and defendant are not married, even if they are
living together, the case may be redirected to the
District Court.

3 The vast majority of defendants are charged under HRS
§709-906 for abuse of family and/or household member,
and their cases are handled in Family Court.

C. Ti the Prosecutor’s Office determines that the evidence supports
the case, a complaint is ified in Family Court or District Court
the working day after the arrest.

1. Victims might not be contacted prior to filing charges
due to the volume of cases and the requirement for a The Prosecutor’s Office is

d trial often unable to locate orspee y contact the victim to notify

her/him of its policies, to
2 The Prosecutor’s Office has a “no drop” policy, under prepare her/him for trial or to

which it will pursue charges even if the victim asks for provide safety information.
See Recommendations C-3them to be dropped. The victim is notified of this policy c-5 and C-6

in writing

REFF,~R>TOflOWCIIART SEcTION OflA~MILY COURT$YSTfli4
FORMJSDEMEANbR Do~snc’VIoL~es ~fln~& AGAINST ~ Because DV offenses are

r*Wxx ~ai5iok RousEi4bu~ MflU3ER
C C lack of uniformity of

sentencing, treatment and
probation. in addition, there

are barriers preventing the
L FAMILY CO1JRT ARRAIGNMENT AN]) PLEA (A&P). different divisions from

accessmg all Judiciary
A. After the Complaint is filed, the prosecutor suspect, and Ms/her information regarding

attorney appear in Family Court for the A&P. offenders prior reco~rds ~
Recommendations A-5 and

Victims are not routinely notified of the A&P prior to 8-1
the hearing. However, a victim statement signed at the
scene of the incident maybe considered in setting or
reviewing bail during the A&P Orders made at the A&P will

not be on the ball order list
of conditions of release forB. Bail issues are raised offenders who were released

on ball prior to the A&P.
• The Prosecutor’s Office may request an increase in bail HPD may not know which

above the HP]) maximum due to egregious .

circumstances, threat to commumty safety, or flight nsk central records system.
See Recommendat,on C-4.

C. Protective orders are raised.
Deputy Prosecutors do not

1. The prosecutor may request the court to order the cany prepared written stay-
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defendant to stay away from the victim and her/his away order forms to be
workplace. These issues apply only when the defendant presented to the Family

Court Judge for immediatehas already been released on bail, or may be released on execution and service. See
bail after the A&P. Recommendation 8-3.

There is no standard2. IfProtective Orders are issued at this point for a procedure to determine if
defendant who was released on bail after the arrest, offenders have complied
there now exist two separate orders: the original bail with an order to turn over

firearms. Seeorder, and A&P stay-away order. Recommendation c-i.

3. A&P is the first hearing where an offender will be A plea bargain may involve
ordered to turn over firearms. This is also true for the a non-I-IRS 5709-906

offense, and not count asDistrict Court and Circuit Court. one of three strikes when an

offender is charged with a0. At any time the defendant may enter into a plea bargain, subsequent HAS §709-906
offenses. I-lAS §709-906wherein s/he pleads guilty to the crime as charged or to a lesser provides that two prior HRS

or different offense in exchange for an agreed upon sentence. §709-906 convictions may

result in a thfrd
I. If the defendant pleads at the A&P, s/he proceeds misdemeanor incident being

charged as a Class C felony.directly to sentencing. See Recommendation A-2.

2. A defendant may be immediately released at A&P due to
a plea bargain. Victims are not routinely notified of the
release of defendants who have remained in custody to
this point.

II. ThIAL

A. If the defendant does not plead guilty, s/he goes to trial.

B. If the defendant is acquitted, the case exits the criminal justice
system.

• Victims are not routinely notified of the release of Exits criminal Justice
defendants who have remained in custody to this point. System

ifi. SEmENcJNG
This section covers sentencing for HRS §709-906 offenses. The Family Court
also sentences offenders who have committed an offense in the nature of
domestic violence against a family or household member, but who were
charged under a different statute. In those cases, the Family Court follows the
same sentencing procedures as the District Court. Those are addressed in the
following section.

A. The Family Court judge issues the sentence.

I. HRS §709-906 provides that misdemeanor abuse of a
family and/or household member shall be punished by a
mandatory minimum of 48 hours in jail to a maximum of
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one year.

There are noDV2. A defendant who has been incarcerated while waiting Thtewention
for trial may be sentenced to time served and released programs for offenders in
immediately upon conviction, short-term incarceration (up

to one year). See
Recommendation E-2.

The victims are not routinely notified of the
release of defendants who remained in custody
to this point.

3. Defendants sentenced under Section HRS §709-906 Due to lack of resources1
shall also be sentenced to attend domestic violence domestic violence
• . intervention programsintervention programs. frequently limit their services

to defendants who are court-
• The judge has the option of ordering the ordered to attend.

defendant to participate in other programs as
well, such as parenting classes or treatment for a part of a plea agreement
substance abuse. may not be able to obtain

treatment See
Recommendation E-2.4. In addition to the mandatory jail sentence, the Family

Court has the authority to sentence the defendant to Program providers are not
probation for up to two years. given sufficient information

on offenders’ cnmlna!
records to be able to tailora. Probation may include requirements that the dv intervention programs to

defendant continue to participate in programs on offenders’ needs. See
domestic violence, parenting, substance abuse or Recommendation A-6.
other matters.

b. The Family Court Adult Services Branch
supervises the probation of offenders sentenced
by the Family Court.

B. If the defendant is found guilty at trial, an appeal may be filed
after sentencing.

During an appeal, a defendant who has been released on
bail remains free. Any orders issued by the judge during
A&P and/or conditions of release upon bail are still
applicable.

2. A defendant who was unable to make bail, or who had
bail denied due to egregious circumstances, remains
incarcerated pending a decision on appeal.

IV. ADULT SERVICES BRANCH (ASB) PROBATION SUPERVISION

There is no set, writtenA. A person convicted under HRS §709-906 may be sentenced to procedure within ASB to
two years of probation. Tithe Family Court finds that the detemiine when a probation
offender violated his/her terms of probation, the Family Court’s violation is sufficient to

require a request to revoke.
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jurisdiction over that person may be extended. Individual ASS officers

make that determination
within the general officeB. In the event of a violation of the terms andconditions of guidelines. As a result

probation, the ASB probation officer may request the revocation motions may not
Prosecutor’s Office to file a Motion for Revocation and/or be automatically filed even

when there is a domesticTermmation with the Family Court. violence incident See

Recommendations s-i and1. If the alleged violation is another DV incident, ASS 8-6.
does not have to wait for charges to be fled before
requesting revocation of probation. ASH may act upon
the HPD report or a call from a victim.

2. ASS general guidelines do not mandate “zero tolerance’
for probation violations. An offender may violate
probation terms up to three times before ASS requests
the Prosecutor’s Office to file a motion to revoke.

3. ASH does not routinely notify victims of probation ASS may not be authorized

violations. Ifvictims call the ASS officers, they may tO release certain
release that information ifltbflhlatJOntovgchn,s and

they can request otherC. The Prosecutor’s Office reviews the case, and may file the information See
Motion with the Family Court. Recommendation A-4.

• Victims are not routinely notified of this action.

D. Aflill due process hearing is held to determine if the conditions
of probation were violated, and if such violation justifies
revocation and/or termination of probation.

• Victims are not routinely notified of this hearing.

E. The Family Court judge makes the determination whether to
revoke and/or terminate probation. If the motion is denied, the
offender remains on the terms and conditions of the most recent
probation order. If the motion is granted, the offender is re
sentenced, with all options previously identified available to the
court.

• Victims are not routinely notified of the decision on a
Motion to Revoke Probation.
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I! PZflR TO 1?LOWCHAØ SECnortcN DISTRICT COVRT SYSUM
II FORMIsflfl1w4pRDo~stIc VIOLENç~ dfl~r,tsEs Aaw.isr

[ I#oN-PAjmty oaffousggcfl

L AUNMENT AND PLEA (A&P) IN DISTRICT COURT,
As with Family Court, District Court A&P addresses bail and stay-
away issues. A&P is held on the working day following the at-rest for
defendants who have not been released on bail.

A. If the defendant pleads guilty, the matter moves directly to the
Pre-Sentencing Investigation or the sentencing stage.

B. The defendant may be released at A&P ifs/he pleads guilty and
the sentence does not involve further jail. If a defendant pleads
not guilty, the court may order a pre-trial release upon terms
and conditions set at that time.

Victims are not routinely notified of either type of
release of defendants who have remained in custody to
this point.

11. TRIAL
At A&P the trial is set to be held within two working days for
defendants who remain in custody (have not bailed out or were denied
bail). If the defendant is released on bail, trial is set within 30 days, or
within 60 days if the defendant is represented by a public defender.

A. If the defendant is acquitted at trial, the matter exits the criminal Exits Criminal Justice
justice system. System

• Victims are routinely notified of release of defendants
who remained in custody to this point.

B. If the defendant is found guilty, s/he proceeds to Pre-Sentencing
Investigation or Sentencing.

ifi. PRE-SENTENCING INVESTIGATION (PSi)

A. A PSI may be ordered by the court. A PSI is an investigation
conducted by District Court Probation, which identifies any PSIs are also used by the
prior criminal record and reports on other relevant
biographical/social data for use by the court at sentencing. offender should be

maintained under strictB. PSIs are not required under the law for sentencing a defendant probation surveillance.
who is at least 22 years old for a misdemeanor offense. In DV-
type cases, PSIs are not ordered where a sentencing agreement
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is accepted by the court, or where the record does not suggest
that one is necessary.

IV. SENTENCING

A. The District Court can sentence a misdemeanant up to 1 year in
jail and a petty misdemeanant up to 30 days injail. There are
no mandatory minimum jail sentences for domestic violence
type offenses heard in the District Court.

B. The District Court may order probation and retain jurisdiction
over a misdemeanor conviction for up to 1 year. Jail up to 6
months may be ordered as a condition of that probation. If a
misdemeanant is sentenced to more than 6 months in jail, the
court cannot order probation at all.

1. Probation for petty misdemeanor convictions may be
ordered for up to 6 months. Jail cannot be imposed as a
condition of such probation.

2. In all probation cases, the court can order the offender
to participate in programs, domestic violence
intervention, and issue orders protecting the victim from
contact. A violation of the terms and conditions of
probation may result in a new term of probation, or
other re-sentencing.

C. If the District Court orders a defendant on probation to
participate in programs (or any other condition), the defendant
will be required to appear before the court for compliance
reporting (unless waived by the court, upon report of fill
compliance).

V. DISTRICT COURT PROBATION DIVISION
District Court presides over

The District Court Probation Division supervises offenders on a much smaller DV caseload
probation, and has a zero tolerance policy towards probation violations p~t~~hT~ :gz~
in domestic violence-type cases. Any violation of a term of probation dedicate more time to
will result in a request to the Prosecutor’s Office to file a Motion for monitor probationers.
Revocation. Similar to Family Court, the final decision to revoke rests
with the District Court judge.

VI. VICTIM NOTIFICATION DURING THE DISTRICT COURT PROCESS

Similar to the Family Court process, there is no automatic notification
to the victim of any release of the defendant during the pre-trial, trial or
sentencing process, or during the probation period.
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END OFDISTRJCT CO URTD V
CRIMINAL JUSTICE SImM

SEcnoNoNFaoNy~~’~g~

Faori~ ARREST

A. lithe injuries inflicted on the victim are serious or substantial Two pnor conVictions of a
bodily injuries, or the suspect has prior convictions that warrant HAS 5709-906
upgrading a misdemeanor charge to a felony charge, then HP]) misdemeanor offense vt’here

the second such convictionofficers on the scene will call in a Cnminal Investigation occurred within the past two
Division (CD) Detective to complete the mvestigation, years warrants a third HRS

5709-906 arrest bemg
• During the investigation, the suspect is transported to char9ed~,asaCIasscfe!ofly

HPD and held Suspects must be charged within 48 repe~t offenders is
hours of the arrest or released. The investigation may inconsistent due to a
continue after the release of an uncharged suspect deficiency in HAS 5709-906

See Recommendation A-2
B lithe Detective finds no probable cause to arrest, the suspect

will be released pending further investigation

• Victims are not routinely notified of the release of
suspects at this point.

C. lithe Detective finds probable cause, the Detective will contact
a prosecutor. HPD does not have authority to file felony
charges, and must confer with a prosecutor to seek felony
charges.

11. CoyrE1~nj. AND CHARGING

A The Detective will confer with the on-duty prosecutor about the
case, lithe prosecutor accepts the case for immediate charging,
s/he will complete the necessary paperwork, the detective
returns to HP]) with the completed paperwork, and the subject
is charged accordingly.

I Once a suspect is charged with a felony, if s/he has not
made bail, s/he must initially appear before a District
Court judge and have a prellniinazy hearing set within 48
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hours of that initial appearance. (If s/he made bail, the
preliminary hearing will usually be set for about a month
following the initial appearance.)

2. All charged cases are referred to VWKS division within
the Prosecutor’s Office. VWKS attempts to contact the
victim, and to provide her/him with information about
the case status for the remainder of the criminal justice
proceeding, and to offer referrals to support and safety
services. While VWKS attempts to provide this service
to all victims, in reality the office is unable to contact
some victims, or to provide immediate notice regarding
all changes in case status or releases of defendants.

B. If the prosecutor finds that the case requires additional
investigation, s/he may instruct HPD to release the suspect
Pending Reports and Review (PRERJ. HPD will conduct an
additional investigation, and then provide the prosecutor with
all pertinent police reports.

1. Upon review of the Report, if the prosecutor determines
the evidence supports felony charges, the matter will be
brought before a Grand Jury. lithe Grand Jury finds
probable cause to support the charge, a bench warrant
will be issued for the suspect’s arrest, and the case will
proceed in Circuit Court and follow the same course as
an immediate charge case from that point.

More than 90% of felony cases of a domestic
violence nature are immediately charged by the
Prosecutor. Only a very small percentage of
domestic violence felonies progress through the
Grand Jury process.

Victims may refuse to testify
against an offender out of2. If’ the prosecutor determines the evidence only supports fear for her/his safety and/or

a misdemeanor or petty misdemeanor charge, the case is the safety of the child(ren) or
re-routed through the misdemeanor process. lithe
prosecutor determmes there is msufficient evidence to reclassify or drop charges.
support any charges, the case is dropped. See Recommendation 8-2

C. If the prosecutor finds no probable cause exists for an arrest, Exits Criminal Justice
the suspect will be released and no action taken. System

Victims are not routinely notified of suspects’ release at
this point.

ifi. Rut

HPD does not have authority to set ball in felony cases.

23



Bail is set by the District Court, and HPD will confer
with a judge to set the bail amount at the time of
charging.

Victims are not routinely notified of defendants’ release
on bail at this point.

IV. INITIAL APPEARANCE IN DISTMc’r COURT

Following charging by HPD, at his/her initial appearance in
District Court (usually the following working day), the
defendant receives a copy of the charges, a copy of the judicial
determination of probable cause (signed by a judge), and a date
and time for the preliminary hearing.

• The defendant will also receive a copy of the charges,
and a date and time will be set for the preliminary
hearing.

V. PRELIMINARY HEARING

For defendants who have not made bail, the preliminary hearing
must be held within 48 hours of the initial appearance. If the
defendant has made bail, the preliminary hearing must be
scheduled within 30 days following the initial appearance, unless
otherwise approved by the court. At the preliminary hearing,
the District Court judge will decide whether sufficient evidence
has been presented to permit the determination that there is
probable cause to believe that a felony offense has been
committed and that the defendant committed the offense; if the
court makes this determination, the case is bound over to
Circuit Court for trial.

Exits Criminal Justice1. If no probable cause is found, the case may be dismissed System
with or without prejudice. A Grand Jury indictment
may be sought.

2. If probable cause is found, the case is bound over to
Circuit Court.

3. The judge will usually review bail issues at this point.

VI. CIRCUIT COURT A&P

A. Similar to District Court and Family Court, the Circuit Court
judge will hear the defendant’s plea at A&P and, if necessary,
review bail issues and set trial.

B. If the defendant enters into a plea bargain at this stage, s/he will
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proceed directly to the Pre-sentencing Investigation stage;
however, guilty/no-contest pleas are extremely rare at the A&P
stage.

VII. PRE-TRJAJJ MATTERS

Pending trial, the defendant may make motions affecting
custody status, including a motion for supervised release or bail
reduction.

A. The court will receive a pre-trial bail report prepared by the
Intake Service Center CISC) to assist in it’s decision.

B. if supervised release or a reduction in bail is granted, conditions
of release will be included.

Vifi. TRIAL AND POST-TRIAL MATTERS

Exits Criminal JusticeA. lithe defendant is acquitted at trial, s/he is released. System

B. If the defendant is found guilty, s/he will proceed to the Pre
sentencing Investigation (PSI).

C. A PSI is required in most felony cases. The Adult Probation
Division of the Judiciary prepares a report on the defendant’s
past record and other matters relevant to sentencing matters.
The PSI is used by the sentencing judge in determining the
appropriate sentence.

• Victims may present information to be included in the
PSI report through the VWKS office or directly to the
court.

D. The sentencing judge will issue the sentence.

I. The sentence may be to serve:

• an indeterminate term of imprisonment as
provided by law, but not less than 5 years;

• a term of probation, with or without a special
term or condition ofjail, not to exceed 1 year;

2. Terms and conditions of probation may include the The o o~n of requiring
requirement that the defendant attend domestic violence domestic violence
intervention or other appropriate program. inteivention programs is

underutilized due to limited3. The Circuit Court Adult Probation Division (APD) anec7a0s~~or0u?~7c
supervises all offenders placed on probation, design programs tailored to
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address the different issues
4. If an offender violates probation, APD may request the ~

Prosecutor’s Office to file a motion to revoke probation. abuse and/ormental health
The process is the same in Family Court and District problems. See
Court Recommendations E-I - E

3.
B. Defendants may file an appeal after the sentence is issued.

Defendants who were released on bail earlier remain on bail
during an appeal, and the original terms and conditions of bail
apply.

F. An offender may be released or discharged from probation
earlier than the original sentence. The Circuit Court makes -

decisions on early discharge and/or termination of probation.

DC. PAROLE

A. Hawaii Paroling Authority (HPA) is a statutorily created, quasi-
judicial body that is administratively attached to the Department
ofPublic Safety.

B. Once an offender is sentenced to serve time in prison, Offenders are not
jurisdiction over that prisoner is transferred from the Judiciary
to the Department ofPublic Safety. Within the first six months when transferred to the
of the prison term, the Parole Board meets to set the prisoner’s Department of Public Safety.
minimum sentence. This creates problems with

implementing domestic
violence intervention1. A judge may sentence an offender to prison for a programs and notifying

maximum amount of time, such as 10 years. HPA will victims of the offender’s
meet to set the minimum amount of time that prisoner Recomm~Z, :~:
must serve before s/he can be considered for release on
parole. Therefore a prisoner sentenced to 10 years may
be ordered to serve a minimum of 4 years before
becoming a candidate for parole.

2. A judge’s sentence may include a mandatory minimum
time to be served in prison. In these eases, the prisoner
must serve at least that time prior to parole
consideration

C. A prisoner may re-apply to HPA during his/her imprisonment
for a “reduction of minimum sentence” set by HPA (HPA has
no authority to reduce a mandatory minimum sentence set by a
judge). lithe prisoner meets certain guidelines, HPA may
reduce his/her minimum sentence. In the above example, the 4
year minimum sentence may be reduced to 2 years in prison.

D. In any Parole Board decision, a prisoner will be ordered to
serve the remainder of his/her original judicial sentence on
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parole; In the above example, if the prisoner’s request were
granted after 2 years in prison, s/he would be released to serve
the remaining 8-year sentence on parole.

1. Parole officers monitor parolees. If there is a violation
of the terms and conditions of parole, the officer may
bring the matter before the EPA or address the violation
through counseling or a referral.

2. HPA’s options include re-imprisoning the offender,
imposing harsher parole terms, or issuing a warning.
Under no circumstances can HPA exceed the original
judicial sentence.

• Due to statutorily imposed confidentiality
requirements, HPA cannot noti~’ victims of
alleged violations of the terms and conditions of
parole.

3. Parolees can request the HPA provide them with an
early discharge from parole. In the above example, an
offender may be released from parole after 2 years.
Hence an original sentence of 10 years may result in 2
years in prison, and 2 on parole.

F. HPA does not routinely noti& victims of
(1) the minimum sentence set by HPA,
(2) requests by the offender to reduce the minimum sentence,
(3) reductions ofEPA’s minimum sentence,
(4) an offender’s release on parole, *

(5) the terms and conditions of parole, or
(6) violations of those terms or conditions.

* Where the victim has submitted a request through the Prosecutor’s
Office, NPA will notiI~’ her/him of the offender’s release on parole.

Er~i OF FaoNy/Cmcurr
~STX~S~~
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The DVWG agreed that the Group would operate by consensus. This was done in the process of
identif~’ing gaps and needs as well as determining recommendations.

There are several gaps identified by the Group for which consensus on recommendations was not
reached. These gaps are identified in Appendix D.

The Group also produced this Report by consensus. Each draft of the Report was reviewed and
edited by the Group, and the final product was approved by the Group as a whole.

II. RECOMMENDATIONS APV GROUPED BY TopIc, AND NOT BY ORDER OF PJUOErrY

The Group members all agree that the following recommendations address cunent gaps or needs
within the criminal justice system. Each reconunendation is significant. Although individual Group
members may prioritize these recommendations differently; all DVWG members believe each
recommendation is important.

Accordingly, the recommendations and categories are not placed in any order of priority.
The recommendations are grouped by subject matter simply for reference and to provide an organized
report.

In several instances, the Group made several recommendations to address a single identified gap.
However, these recommendations may be placed into different categories. Therefore, a gap may be listed
in more than one category. In these cases, the Report cross-references the related recommendations.

L THE DVWG MADE ALL DECISIONS BY CoNsENsus
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A; RECOMMENDATIdNS
RØDTAT~RYCHANGES I

RECOMMENDATION A-i

No statute exists that effectively Enact a statute related to abuse of household members
deals with domestic violence by containing three degrees of offenses.
delineating several degrees of
sevent~’. Include the newly created felony (above ) in the repeat

offender statute (HRS 706-606.5).

For those felony offenses not falling under the provisions
of HRS §709-906, but where the offense involved
household members as defined in HERS §709-906, at least
the same minimum sentence should apply.

Enact changes in statutoly language which will allow the
police to issue an order of separation when the officer
feels that harm is imminent (HRS §709-906(4)(b).

≤~R RECOMMENDATION A-2
Treatment of Class C felony Enact legislation which corrects the deficiency in HRS
repeat offenders is inconsistent §709-906, such as was proposed in 1999 in House Bill
due to a deficiency in I-IRS 1484, HDI, See Appendix E. Alternate legislation (See
§709-906 (creates Modica Recommendation A-i) should also avoid Modica
situation).

problems.

RECOMMENDATION A-3
There is insufficient offender Enact legislation expanding authority to provide
risk assessment and a need for information to victims about their risk of harm from
increased sharing of the violent offenders.
information about risk with
victims. See also
Recommendation C-2.
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Gaps RECOMMENDATION A-4
There is (1) a limitation in the
amount of information a
probation officer is able to give
to the victim, and
(2) a lack of consistency
between probation officers
regarding notification to the
victim concerning the offender’s
failure to comply with the terms
and conditions of probation.

For example, victims are not
routinely notified by probation
officers when a defendant’s
random drug test comes back
positive. Victims may be
unaware that they can ask for
information from probation
officers.

Enact legislation which enables the release of certain
information to victims.

~flQ RECOMMENDATION A-S

Probation officers are unable to Enact legislation to permit probation officers to have
review Family Court records, access to Family Court files.

Gaps

Domestic Violence service
providers have limited ability to
access criminal history about
offenders.

There is insufficient sharing of
information on the criminal
history of offenders; this
information is not available at
all points in the criminal justice
system.

RECOMMENDATION A-6

Enact legislation that authorizes the Judiciary to
release the criminal abstract to agencies specifically
contracted to provide services to offenders who are
court-ordered to participate.

30



Gaps

There is no specialized
domestic violence court at the
Circuit Court level (like a drug
court).

There is a lack of uniformity
between courts concerning
sanctions imposed for non
compliance with probation
terms and conditions and this
creates uncertainty for victims
and service providers.

There is no consolidation,
including sharing of information,
of actions that are on different
tracks in different courts
(computer challenges).

RECOMMENDATION B-i

Create a domestic violence division within the Judiciary,
including, but not restricted to:

Facilities: designated facility to handle all civil and
criminal domestic violence cases, including safe waiting
areas and adequate facilities for services;

Staffing: court staff; probation, judges;

Training: specialized training to all, including deputy
sheriffs;

Services to victims and offenders;

Accommodations for domestic violence intervention
programs and services;

Staff to do timely intake assessments, immediate referrals,
and crisis services;

Adequate equipment, including computers (hardware and
software).

TI

Given existing Hawaii law, the
Prosecutor’s Office, in most
cases, cannot prove a case
without the victim’s presence.

Video conference testimony is
not utilized.

RECOMMENDATION B-2

Examine ways to take cases to trial without the victim’s
presence, including “victim unavailability” options to
enable proceeding without the ‘victim’s presence.

Explore greater use of video conference testimony.

Research statutes from other jurisdictions where
Prosecutors are able to proceedwithout the victim’s
presence/testimony.
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RECOMMENDATION B-3
There is no written stay-away The Prosecutor’s Office should submit a standard stay-
order form presented by the
Prosecutors Office to the away order form at Family Court for immediate execution
Family Court for subsequent (to be used at any stage of the court proceedings).
use by the victim.

Gao RECOMMENDATION 13-4

Convicted and sentenced
domestic violence offenders are All court paperwork transmitted to the Public Safety
not specifically identified by the Department should identiI~’ an inmate sentenced for an
Department of Public Safety for offense involving domestic violence.
purposes of intervention
programs and victim notification
of offenders release.

RECOMMENDATION US
There are not enough safe Create a domestic violence division within the Judjc~
waiting areas at courts. iaiy.

Assign trained security personnel to increase safety to
‘victims.

Reanange waiting areas to separate victims, offenders,
witnesses and jurors.

RLCOMMENDAUON 11-6
No officers in the Circuit Court
Probation Division are specially Create specialized probation officer positions to handle
trained to deal with domestic domestic violence cases (DisthctfFamily/cfrcnit)
violence; and there are no
purchase of service monies for Provide training.
treatment.

Provide technical assistance.

Provide services (DV intervention, urinalysis, substance
abuse treatment polygraph, electronic monitoring).

II’ the Judiciary creates a domestic violence division,
establish these positions within that division of the
Judiciary.
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RECOMMENDATION B-7
Not all divorce restraining
orders and other orders are
compliant and enforceable in
accordance ‘with the
requirements of the Violence
Against Women Act (VAWA).

All orders of protection that the Judiciary issues should be
VAWA compliant,* including in divorce and other
proceedings.

*A protection order issued by a State or tribal court is VAWA compliant if:
1. The issuing court hasjurisdiction over the parties and matter

under the Jaw of such State or Indian tribe; and
2. Reasonable notice and opportunity to be heard is given to the

person against whom the order is sought sufficient to protect that
person’s right to due process.

RECOMMENDATION B-8
Offenders are not routinely
monitored after release on bail
and before trial.

Enhance pre-trial monitoring of offenders released
on bail to increase victim safety.
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There is no standard procedure
in criminal dases to confirm
whether an offender has
complied with an order to turn
over firearms.

The police, prosecuting attorneys, and the Judiciary
should examine the search warrant process and
enforcement under HRS 134-7.

The court should schedule compliance hearings to
determine whether firearms have been turned over.

H

RECOMMENDATION C-2
There is insufficient offender
risk assessment and a need for
increased sharing of the
information about risk with
victims.

See also RecommendationA-3.

Formulate and utilize a standardized risk
assessment tool(s) that can be shared within the
justice system (as defined in the scope of the
report).

Gap

There is insufficient
communication among the
entities providing victims’
services (including referrals)
and insufficient working
agreements and protocols
about sharing information.

RECOMMENDATION C-3

Create a uniform consent form authorizing the release of
information for use by victim services programs and the
Victim Witness Kokua Program, for the exclusive use and
benefit of the victim. The orm would provide victims
with an opportunity to “opt out” in whole or in part.
The fonn would have language in it that would
inform the victim of the consequences of providing
the info nation (informed consent).

Create working agreements among agencies to share the
infonnation.

RECOMMENDATION C-i
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Gaps RECOMMENDATION C-4
There are inconsistencies
between terms and conditions Create a standardized fonnat for civil and criminal court
of probation, pre-trial orders, orders ofprotection.
and stay-away orders, and this
creates problems for the police Create a central registry for stay-away, probation, TROs,
regarding enforcement, protective orders, and pre-trial orders.*

Multiple orders present * A statewide TRO system is being developed by the HCJDC as a pilot
difficulties for the police, forerunner of the statewide Wants/Warrants system, which will not be

available for another one to~oy~. The TRO database, however,
There is no central registry for should be available by early 2000 and will consist of images and
protective/stay-away orders, demographics for TROs, protective orders and District Court injunctions.

Terms and conditions ofprobation and pre-trial release are being
considered as part of the statewide OBTS/CCH system, and not the
WantslWarrants system.

RECOMMENDATION C-5
There is insufficient sharing of Create working agreements among police,
information, and an inability to
access information systems, probation, parole, and service providers to ensure
between the police, paroling offender accountability and enhance victim safety
authority, service providers, and through improved communication and information
the Judiciary regarding system access.
violations and arrests for acts
subsequent to the original
conviction.

Gaps RECOMMENDATION C-6

There is insufficient notification Increase and expand domestic violence service providers’
to victims concerning an
offenders release if the victim capacity to include advocacy, outreach, case management
is not in touch with the and immediate response services.
Prosecutors Office, or if the
victim does not know to request Re-examine, refine, and further develop services to
notification of release. victhns throughout the civil and criminal justice system.

There is limited availability of
victim advocacy services and The Prosecutor’s Office, Victim Witness Kokua Services,
support after trial, in collaboration with victim service providers, should

develop an automated notification system to notifS’
Contact with the victim is victims of the pre- and post-trial release of an offender.*
difficult due to barriers such as
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the unavailability or
inaccessibility to telephones
and safety concerns.

Information often is not
conveyed to victims by deputy
prosecuting attorneys because
of time or resource constraints.

There is a lack of resources for
advocacy, outreach, and case
management to victims
throughout the system.

There needs to be
strengthened coordination of
existing resources for
advocacy, outreach, and case
management to victims
throughout the system.

There is a lack of resources for
victims’ services.

*The Victim Witness Kokua Services Division of the Department of the
Prosecuting Attorney is involved in the development of an automated
information and notification system for crime victims on the Island of
Oahu. The system, when operational, will permit crime vic~nis to access
current information about the status of their case and the custody status of
the defendant. In addition to telephone inquiries, a victim may request
automated notification of the offender’s release or other significant
developments in the criminal justice process. The system will be available
24 hours a day and seven days a week. Victims will be able to listen to
selected information about community resources available to assist crime
victims. The system is expected to be operational by the Fall of the year
2000.

RECOMMENDATION C-7

There is a gap in available
technology and training for
evidence collection.

Continue the use of VAWA funds, and seek other
funding sources, to provide state of the art training
and technology to law enforcement for the purpose
of evidence collection in domestic violence cases.
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Gaps

There is insufficient treatment
of domestic violence victims
with substance abuse problems
and/or hiéhtalhea!th issues.

There is insUfficieht.cross
training on subject mailer and
collaboration between the
domestic violence and
substance abuse, mental
health, youth services, and
health care provider
con niuhities.

Improve, collaboration b.’ een substance abuse, mental
health, youth services, health care providers, and
domestic vicleuce program.

Proviie cross-traini gi’orsubstauce abuse, mental health,
youth services, and dome~tic violence programs.

Provide domestic violence training for health care
providers.

Providein-liouse specialist, or the ability to consult with a
specialist, with substance abuse and/or mental health and
domestic violence ecpertise.

There are limited services for
adolescent viétims of partner
abuse.

RECOMMENDATtON P2

Cross train adoles at service providers and domestic
violence service providers for the purposes of identd~ing
safety and adolescent special needs.

Design or adopt programs to meet the needs of adolescent
victims ofpartner abuse, includmg, but not limited to,
outreach, prevention ad intervention.

Provide Edolescents who are victims ofpartner abuse,
access to orders for protection and domestic violence
services in general without adult consent.

RECOMMENDATION fl-i
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RECOMMENDATION D-3

Persons with disabilities in
domestic violence situations Maintain dialogue between domestic violence and
can be more vulnerable and disabilities groups to assure training and protocol
confront additional barriers to implementation.
services. There is a gap in
sensitivity and outreach for Provide access to all domestic violence programs.
persons in domestic violence
situations who have disabilities.

RECOMMENDATION D-4

There are insufficient
translation and interpretation Continue and expand interpretation services to include
services for domestic violence ffaflslatlon services for all victims.
victims.

Provide sign language interpretation, braille, use of flY
for all victims in need of those services.
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Gaps RECOMMENDATION E-1
There is insufficient information .

and data on different Conduct a comprehensive evaluation of existing domestic
interventions that are effective abuse offender programs in Hawaii. This evaluation
for offenders, should include, but not be limited to:

tr~ ~~Zrs. An inventory and description of offender programs;

An analysis of current program models;

A comparison with current best practices in other
jurisdictions;

An identification ofnext steps and follow up.

Gaps RECOMMENDATION E-2
There are no services provided . .

to short-term (up to one year) Design programs to provide (1) intervention services for
incarcerated offenders. repeat offenders, (2) services for short-tent. incarcerated

offenders, and (3) for those who are not court-ordered,
There are no intervention but are willing to participate.
services specially designed for
repeat offenders. Use risk assessment tools to place offenders in

There are insufficient domestic appropriate programs (no cookie-cutter approach).
violence intervention services
for offenders who are court-
ordered (priority entry), and for
others who volunteer.

Gaps RECOMMEI,qDATION E-3

There is insufficient treatment Improve collaboration between substance abuse, mental

abuse problems and/or mental health, youth services, health care providers, and domestic
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health issues. violence programs.

There is insufficient cross- Provide cross-training for substance abuse, mental health,
training on subject matter and youth services, and domestic violence programs.
collaboration between the
domestic violence and
substance abuse, mental Provide domestic violence training forhealth care
health, youth services, and providers.
health care provider
communities. Provide in-house specialist, or the ability to consult with a

specialist, with substance abuse and/or mental health, and
domestic violence expertise.

RECOMMENDATION E-4

There are insufficient Continue and expand interpretation services to include
translation and interpretation trlfl services for all offenders.
services for domestic violence
offenders in non-court matters.

Provide sign language interpretation, braille, use of TTY
for all offenders needing those services.
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The work mandated by House Concurrent Resolution No. 65, House Draft 1, should
be continued and financially supported for the purpose of facthtating and
coordmatzng the unplementatton of the Recommendations in this Report Tn
addition, the effectiveness of the implementation and the Recowmendauon~ should
be evaluated and reported to the LegiElatu±e.

RECOMMENDAtIONri
The Ltgislature should convene a specialized group to examine the justice system as
it relates to youth involved in domeste violence In particular, that group should
address the complex issues regarding protectmg child witnesses to domestic
violence without pumshmg the adult/parent victnn, and the special needs of
adolescents who are subject to.partner abuse.

RECOMMENDATION F~ 1
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APPENDIX A
HOUSE OF REPRESENTATIVES HCR NO.65
TWENTIETH LEGISLATURE, 1999 RD 1
STATE OF HAWAII

HOUSE CONCURRENT RESOLUTION

REQUESTING THE ATTORflEY GENERAL TO CONVENE A WORKING GROUP TO LOOK AT
DOMESTIC VIOLENCE POLICIES AND PROCEDURES OF THE CRIMINAL JUSTICE SYSTEM

ON OAHU AND IDENTIFY GAPS.

1 WHEREAS, domestic violence is among the most critical
2 issues impacting the lives of women and girls today, affecting
3 their health and economic viability, and endangering their
4 lives and often the lives of their children; and
5
6 WHEREAS, the majority of women murdered in Hawaii are
7 killed by their partners or boyfriends; and
8
9 WHEREAS, JIB. No. 590 (1999) addresses the problem of
10 domestic violence and sexual assault-related deaths by
11 establishing a protocol for the development and implementation
12 of Adult Death Review Teams to review any adult domestic
13 violence and sexual assault-related deaths; and
14
15 WHEREAS, domestic violence service providers, the law
16 enforcement community, and the Attorney General support the
17 concept of Adult Death Review Teams, but do not agree that
18 Adult Death Review Teams are the most appropriate means to
19 reduce the incidence of domestic violence-related homicides and
20 suicides; and
21
22 WHEREAS, these groups have agreed that the primary purpose
23 behind an Adult Death Review Team is to identi~’ gaps in the
24 system, including critical and missing information, which would
25 effectively focus Hawaii’s law enforcement and service efforts
26 to better meet the victim’s needs in establishing a safety net;
27 and
28
29 WHEREAS, these groups have also acknowledged the need to
30 have a better understanding of the exact path a victim or
31 perpetrator takes through each of the agencies or programs;
32 now, therefore,
33
34 BE IT RESOLVED by the House ofRepresentatives of the
35 Twentieth Legislature of the State of Hawaii, Regular Session
36 of 1999, the Senate concurring, that the Attorney General is
37 requested to convene a working group to review the policies and
38 procedures of the criminal justice system on Oahu as they
39 relate to cases of domestic violence, identi~’ing gaps and
40 areas in the law requiring change or fbrther attention; and
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Page 2 11CR NO. 65
HD1

1 BE IT FURTHER RESOLVED that the working group include but
2 not be limited to the following participants:
3
4 (1) Domestic violence services providers;
5
6 (2) The Hawaii State Coalition Against Domestic Violence;
7
8 (3) A representative from the Department ofPublic Safety;
9
10 (4) A representative from the county police departments;
11
12 (5) A representative from the county prosecuting attorney
13 offices;
14
15 (6) One representative each from the Family Court,
16 District Court, and Circuit Court;
17
18 (7) A representative from the Hawaii Paroling Authority;
19 and
20
21 (8) One representative from the Adult Probation Division
22 of the Judiciary; and
23
24 BE IT FURTHER RESOLVED that the Attorney General submit the
25 findings and recommendations of the working group to the
26 Legislature no later than twenty days prior to the convening of
27 the Regular Session of 2000; and
28
29 BE IT FURTHER RESOLVED that certified copies of this
30 Resolution be transmitted to the Attorney General, the
3 1 Executive Directors of the Hawaii State Coalition Against
32 Domestic Violence and the Hawaii State Commission on the Status
33 ofWomen, the Director ofPublic Safety, the Prosecuting
34 Attorney of each county, the Chiefs of Police of each county,
35 and the Chief Justice. ~
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-‘S.

In the interest of obtaining additional input, the Department of the Attorney General notified 85
people in the following 17 organizations/entities of the DVWG process, and invited them to submit their
recommendations to be included in the Group’s review.

1. Hawaii State Coalition Against Domestic Violence Members (Statewide)
2. Oahu Domestic Violence Task Force Members
3. Maui County Domestic Violence Task Force Members
4. Kauai Family Violence Council Members
5. County Chiefs ofPolice (4)
6. County Prosecutors (4)
7. Hawaii State Coalition Against Domestic Violence, Battered and Formerly Battered

Women’s Caucus
8. Director, Department ofHealth
9. Director, Department ofHuman Services
10. Child Protective Services Administrator, DHS
11. Office of the Public Defender
12. Hawaii Association of Criminal Defense Lawyers
13. League of Women Voters
14. Hawaii Nurses Association
15. Queen Lili’uokalanj Children’s Center
16. Commissioners, Hawaii State Commission on the Status of Women
17. Na Loio (Advocates for Immigrant Women)

Responses were received from the following entities:

Family Court of the Second Circuit
Family Advocacy Division, Commander in Chief; U.S. Pacific Command, Camp HivE Smith
League of Women Voters ofHawaii
Department ofHuman Services
Department ofHealth
County ofKauai Police Department
County of Hawaii Police Department
City and County ofHonolulu Police Department
Department of Community Services, City & County ofHonolulu
YWCA ofKauai
Legal Aid Society ofHawaii
Domestic Violence Interagency Team (DVIAT), Hawaii County
Hawaii State Coalition Against Domestic Violence, Battered/Formerly Battered Women’s

Caucus

The Department of the Attorney General sent a letter of appreciation to every person who
responded to the request •
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APPENDIX C

GLOSSARY OF TERMS

A&P Arraignment and Plea
A hearing in court which addresses the charges brought against the defendant, hears the
defendant’s plea, and addresses bail and other relevant issues.

APD Adult Probation Division
APD is the office within the Circuit Court that supervises probation. See Probation.

ASB Adult Service Branch
ASB is the office within the Family Court that supervises probation. See Probation.

Criminal Investigation Division of the Honolulu Police Department
Among other responsibilities, Detectives from this division are sent to the scene of possible
felony offenses of a domestic violence nature to conduct the criminal investigation and to
confer with Prosecutors, if necessary, to seek felony charges.

DCPD District Court Probation Division
DCPD is the office within the District Court that supervises probation. See Probation.

GJ Grand Jury
A Grand Jury is convened in state felony cases only when charges are not initially levied by
the Prosecutor’s Office. The Grand Jury will review the evidence brought by the
Prosecutors, and determine if there is probable cause to charge the defendant with
committing a felony.

EPA Hawaii Paroling Authority
See text under Parole

ISC Intalce Service Center
This office is part of the Department ofPublic Safety. Prior to a defendant charged with a
felony being considered for supervised release and/or bail reduction, the ISC will prepare a
report for the Judiciary containing information on the defendant’s past criminal record and
other pertinent matters, including the suitability of any proposed sponsor for the defendant.

Parole Parole is a supervised early release from prison that contains terms and conditions set by
the Hawaii Paroling Authority. Once an offender is sentenced to prison, jurisdiction over
that offender’s sentence moves from the Judiciary to the Department ofPublic Safety. If
the prisoner is eligible for parole, the Hawaii Paroling Authority decides whether to release
the offender, and what terms and conditions to apply. Parole Officers will supervise the
offender during the term of parole. if the offender violates parole terms, the Parole Officer
will bring the matter before the HPA to determine if parole should be revoked.

Plea Bargain An agreement by which the defendant pleads guilty to a certain crime in exchange for an
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agreed-upon sentence. The agreement is between the defendant and the Prosecutor, and
must be approved by the Court.

Probation Probation is a supervised sentence that contains terms and conditions set by the Judiciary.
An offender may be sentenced to serve jail time and probation, or to just probation. Each
Court has its own office that supervises probationers sentenced by that Court. If the
probationer violates the terms and conditions of probation, the Probation Officer requests
the Prosecutor’s Office to file a motion with the Court seeking to revoke probation. At
that hearing, if the Court decides to revoke probation, the offender is re-sentenced, with
all the original sentencing options available to the Court.

PSI Pre-Sentencing Investigation
An investigation conducted by probation offices of the Court, which identifies any prior
criminal record and reports on other relevant biographical/social data. PSIs are used by
judges for sentencing purposes. PSIs are not required under the law for sentencing a
defendant who is at least 22 years old for a misdemeanor offense. Generally PSIs are not
ordered for domestic violence-type misdemeanor offenses where a sentencing agreement
is accepted by the Court, or where the record does not suggest that one is necessary.

PRR Pending Reports and Review
In felony cases where additional BPD investigation is required before charging, the
suspect may be released following his/her initial arrest pending fi.irther investigation. The
Detective assigned to the case will conduct the additional investigation and, when the
investigation is completed, s/he will send all pertinent police reports to the Prosecutor for
evaluation and review. If, based on that evaluation and review, the Prosecutor decides to
pursue the felony case, s/he will present the case to the Grand Jury and seek an
indictment.

PC Probable Cause
The legal standard of probable cause is that, given the evidence presented, a reasonable
person could find that the offense charged was probably committed by the person charged
with that offense.

RC Reclassified Charge
Misdemeanor charges are filed by HPD. Upon review, a Prosecutor may reclassify the
original charge to a different charge or to a different jurisdiction (e.g. HRS §709-906
Family Court reclassified to Assault in the Third Degree in District Court). Prosecutors
will base this decision upon the facts of the individual case and the elements required to be
proved in each charge. The Prosecutor’s Office makes the final determination on what
charges are brought against defendants in misdemeanor and felony cases.

VWKS Victim Witness Kokua Services
A division within the Prosecutor’s Office. The VWKS is responsible for providing victims
with information on the status of the case against the defendant, and referrals to other
support and advocacy services.
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GAPS IDENTifIED BY THE DVWG FOR WHICH NO CONSENSUS ON RECOMMENDATIONS

WAS REACHED

Gap There is no mandatory drug testing of all domestic violence offenders at the Family Court, and a
potential thture lack of mandatory testing at the District Court.

Gap Bail may be waived in domestic violence cases.

Gap Pre-Sentencing Investigations (PSIs) are not routinely done for domestic violence misdemeanor
cases.

Gap There is no automatic assessment for custody offenders in Family Court.

Gap There is a lack of recognition of the traumatic effect domestic violence has on child witnesses.

Gap There is a lack of coordination between the agencies and providers who serve domestic violence
victims and the agencies that serve children.
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HOUSE OF REPRESENTATiVES H.t. NO.1484
TWENTIETH LEGISLATURE, 1999 H.D. I
STATE OF HAWAII

ABILL FOR AN ACT

RELATING TO DOMESTIC VIOLENCE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

1 SECTION 1. Section 709-906, Hawaii Revised Statutes, is

2 amended as follows:

3 1. By amending subsection (5) to read:

4 “(5) Abuse of a family or household member and refhsal to

5 comply with the lawfiul order of a police officer under subsection

6 (4) are misdemeanors and the person shall be sentenced as

7 follows:

8 (a) [For] Except as provided in subsection (7). for the

9 first [offense] conviction of abuse of p family or

10 household member, the person shall serve a minimum jail

11 sentence of forty-eight hours; and

12 (b) [For a second offense and any other subsequent offense

13 that occurs within one year of the previous offense,]

14 Except as provided in subsection (7). for a second

15 conviction for abuse of a family or household member.

16 the person shall be termed a “repeat offender” and

17 serve a minimum jail sentence of thirty days.

18 Upon conviction and sentencing of the defendant, the court shall

19 order that the defendant immediately be incarcerated to serve the
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H.D. 11 mandatory minimum sentence imposed; provided that the defendant

2 may be admitted to bail pending appeal pursuant to chapter 804.

3 The court may stay the imposition of the sentence if special

4 circumstances exist.’

5 2. By amending subsection (7) to read:

6 11(7) [For any subsequent offense occurring within two years

7 after a second misdemeanor conviction, the person shall be

8 charged withj Any offense of abuse of a family or household

9 member committed subsequent to a second conviction for abuse of

10 family or household member is a class C felony. In addition, any

11 offense of abuse of a family or household member committed

12 subsecuent to any two prior convictions for:

13 fa~ Assault in the first degree~

14 (b~ Assault in the second degree;

15 £c~ Assault in the third degr~

16 £~d) Abuse of a family or household member;

17 1c) Terroristic threatening in the first degree:

18 ~Q Terroristic threatening in the second degree: or

19 £g) Kidnaiping:

20 involving the same family or household member is a class C

21 felony~”

22 SECTION 2. This Act does not affect rights and duties that

23 matured, penalties that were incurred, and proceedings that were

24 begun, before its effective date.
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liD. 1

1 SECTION 3. Statutory material to be repealed is bracketed.

2 New statutory material is underscored.

3 SECTION 4. This Act shall take effect upon its approval.
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